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Data Analytics Services Agreement
__________________________________________________________________________________
SCHEDULE 

Party details

	TEGA
	CLIENT

	TEG Pty Ltd, trading as TEG Analytics
	[INSERT]

	ABN: 92 010 129 110
	ABN: [INSERT]

	Level 3, 175 Liverpool St, Sydney NSW 2000

	[INSERT]

	Attention: Andrew Reid
	Attention: [INSERT]

	Email: andrewr@teganalytics.com.au
	Email: [INSERT]
 



Commercial terms

	Fees
	

	Services
	

	Permitted Purpose
	

	Term
	


 _________________________________________________________________________________

Executed as an Agreement

	EXECUTED BY TEG PTY LTD TRADING AS TEG ANALYTICS IN ACCORDANCE WITH SECTION 127 OF THE CORPORATIONS ACT:
	
	

	




	
	

	Signature of Director/Secretary
	
	Signature of Director

	



	
	

	Name of Director/Secretary
	
	Name of Director

	




	
	



	EXECUTED BY [INSERT] IN ACCORDANCE WITH SECTION 127 OF THE CORPORATIONS ACT:
	
	

	




	
	

	Signature of Director/Secretary
	
	Signature of Director

	



	
	

	Name of Director/Secretary
	
	Name of Director

	




	
	





TERMS OF AGREEMENT
Background
Client is [INSERT].   
TEGA is a provider of a data analytics services in Australia. 
Client wishes to engage TEGA for the purpose.  
************************************************
The parties agree:
1. Permitted Purpose
1.1 TEGA grants to the Client a non-exclusive licence to use the TEGA Data for the Permitted Purpose during the Term of the Agreement. 
1.2 The Client must not use the TEGA Data for any purpose other than the Permitted Purpose. The Client hereby acknowledges that any breach of this provision will be considered a material breach of the Agreement.
2. [bookmark: _Toc109187262][bookmark: _Toc109724499][bookmark: _Toc109724606][bookmark: _Toc162228532][bookmark: _Toc162342761]Provision of TEGA Data
2.1 TEGA will enable the Client to access the TEGA Data through a secure delivery method agreed by the parties. 
2.2 The Client acknowledges that the TEGA Data is:
a) the property of TEGA or its Related Bodies Corporate; and
b) provided to it for use by it in connection with the Permitted Purpose only.
3. Obligations of the Client
3.1 The Client will:
0. not disclose or allow the disclosure of TEGA Data to any person except:
0. the Client’s Representatives who need to access the TEGA Data for the Permitted Purpose and who are obliged to treat the TEGA Data as confidential at least to the same extent as is provided under this Agreement; and
0. any third party that TEGA approves in writing as a person to whom disclosure may be made, which approval may be withdrawn at any time on reasonable notice and acting reasonably.
(a) do all things reasonably required to safeguard the confidentiality and effective security of the TEGA Data so as to prevent disclosure of the TEGA Data to any person who is not authorised by TEGA to receive it; and
(b) promptly notify TEGA should it become aware of and do anything reasonably required by TEGA, at the Client’s cost, to prevent or restrain a breach or suspected breach of this Agreement by the Client, whether by court proceedings or otherwise.
(c) provide quarterly updates to TEGA on the application of TEGA Data. 
4. Provision of Client Data
4. Subject to the terms of this Agreement, the Client may give TEGA access to certain Client Data. In the event that the Client provides TEGA access to the Client Data, TEGA will not use the Client Data for any purpose other than providing the Services. 
4. TEGA acknowledges that Client Data is:
a) the property of the Client or its Related Bodies Corporate;
b) secret, confidential and valuable to the Client or its Related Bodies Corporate; and
c) provided to it for use by it in connection with providing the Services only.
4. TEGA acknowledges that it owes an obligation of confidence to the Client in relation to the Client Data.
4. The parties will agree appropriate methods for the transmission of or access to any Client Data.  
4. The Client must make available to TEGA any data, documents and background material reasonably necessary for TEGA to perform the Services in accordance with this Agreement.
5. [bookmark: txtFirstHeading][bookmark: _Toc116998513][bookmark: _Toc120594093][bookmark: _Toc125537553][bookmark: Between][bookmark: _Toc83536234][bookmark: _Ref110678495][bookmark: _Ref110678553][bookmark: _Toc162228533][bookmark: _Toc162342764]TEGA’s obligations 
5. TEGA will provide the Services to the Client in accordance with the Schedule.
5. In performing the Services, TEGA warrants that it will:
(a) perform and observe all its obligations under this Agreement; 
(b) perform that work in an efficient, competent and professional manner; 
(c) perform in accordance with all applicable laws, standards and industry best practice;  and
(d) exercise due care, skill and attention. 
5.2 In the event that Client provides TEGA with Client Data, TEGA will:
0. hold the Client Data in strict confidence and will not disclose or allow the disclosure of any of it to any person except:
4. the TEGA Representatives who need to access the Client Data for the purpose of providing the Services; and
4. any third party that the Client approves in writing as a person to whom disclosure may be made.
(e) do all things reasonably required to safeguard the confidentiality and effective security of the Client Data;
(f) as soon as reasonably practicable following the extraction of the required data from the Client Data, cease to use the Client Data and will take all necessary steps to delete any and all copies of the Client Data in its possession.  
5.3 TEGA will ensure that Services are provided using secure storage and analytics tools domiciled in Australia.
5.4 Upon expiration or termination of this Agreement for any reason and subject to prior notification to the Client, TEGA will take all necessary steps to purge any Client Data, including any Personal Information, from the data management platform and will confirm in writing to the Client that such purge has been completed. For clarity, TEGA will not retain any data extracted from the Client Data following the expiration or termination of this Agreement for any reason. 
6. Compliance with Privacy Laws
6.1 Each party agrees to comply with all Privacy Laws and ensure that its Related Bodies Corporate providing or receiving Services under this Agreement comply with all Privacy Laws. Neither party will do anything that may cause the other party to breach any Privacy Laws.  In particular and without limitation, a party will not take any steps to personalise any anonymous data which was not Personal Information when such information was provided to that party by the other party under this Agreement.
6.2 If either party becomes aware of any Regulatory Action, it will promptly notify the other party of that Regulatory Action and provide any relevant details. Each party agrees to cooperate with the other party and take reasonable steps as requested by the other party in response to the Regulatory Action.  
6.3 For clarity, the obligation to comply with all Privacy Laws also includes any requirement to report a data breach as required under mandatory data breach reporting requirements effective from 22 February 2018. 
7. Fees
7.1 In consideration of the Services provided under this Agreement, the Client shall pay the Fees as specified in the Schedule.
7.2 The Fees will be payable by the Client within 30 days from the date of the invoice issued by TEGA.
7.3 [bookmark: _GoBack]For the purpose of calculating any commission component of the Fees payable under this Agreement, Client will provide to TEGA any relevant reports within one week of that month’s end so that TEGA can verify the commission payable.
7.4 Unless otherwise expressly stated, all prices or other sums payable or consideration to be provided under or in accordance with this Agreement are exclusive of Australian goods and services tax (GST).
7.5 If GST is imposed on any supply made under or in accordance with this Agreement, the recipient of the taxable supply must pay to the supplier of the taxable supply an additional amount equal to GST payable on or for the taxable supply subject to the recipient receiving a valid tax invoice in respect of the supply at or before the time of payment.   Payment of the additional amount will be made at the same time as payment for the taxable supply is required to be made in accordance with this Agreement.
7.6 If this Agreement requires a party to pay for, reimburse or contribute to any expense, loss or outgoing (reimbursable expense) suffered or incurred by another party, the amount required to be paid, reimbursed or contributed by the first party will be the amount of the reimbursable expense net of input tax credits (if any) to which the other party is entitled in respect of the reimbursable expense plus any GST payable by the other party.
7.7 For the purposes of this clause, GST and other terms have the same meaning as given to them in the A New Tax System (Goods and Services Tax) Act 1999.
8. Term
8.1 The Agreement remains in force for the Term as set out in the Schedule unless terminated in accordance with clause 11.
9. Warranties 
9.1 The Client agrees and acknowledges that to the extent permitted by law, TEGA: 
a) does not represent or warrant that the TEGA Data is free from errors or omissions; 
b) excludes and does not represent, warrant or accept any liability in relation to the accuracy, reliability or quality of the TEGA Data; and
c) disclaims all warranties, representations or endorsements, express or implied, with regard to the TEGA Data, including all implied warranties of merchantability, fitness for a particular purpose, or non-infringement.
9.2 The Client warrants to TEGA that:
a) Client will only use the TEGA Data for the Permitted Purpose and will not duplicate, reproduce, store, resell, on-sell, remaster or use the TEGA Data in any way other than to the extent allowed in accordance with the Permitted Purpose;
b) Client will not use the TEGA Data after the conclusion of the Term or earlier termination of the Agreement; and
(e) Client will not permit or authorise any third party, except for its Representatives and those whom TEGA approved in writing per clause 3.1 (a), to have access to or use the TEGA Data at any time and this obligation survives the termination of this Agreement for any reason.
9.3 TEGA warrants to the Client that: 
(a) TEGA has the authority and right to grant the licence to use the TEGA Data to the Client in accordance with the terms of this Agreement;  
(b) the TEGA Data will comply with its agreed specifications; 
(c) at all times it shall have and maintain all necessary licences and authorisations to provide the Services; 
(d) if TEGA is provided access to Client Data which includes Personal Information, TEGA will: 
(i)  only use such Personal Information for the purpose of providing the Services and in accordance with the Privacy Laws; and
(ii) will not permit or authorise any third party to have access to or use the Client Data at any time and this obligation survives the termination of this Agreement for any reason; 
(e) the TEGA Data is compiled in accordance with all relevant laws and its own Privacy Policy.
9.4 Each of the parties warrants that:
(a) it has full power and authority to execute this Agreement and to perform and observe all of its terms and provisions; and
(b) this Agreement has been duly executed by it and is a legal and binding Agreement enforceable against it in accordance with its terms.	 
10. [bookmark: _Toc162228535][bookmark: _Toc162342772][bookmark: _Ref489073466]Intellectual Property
10.1 The Client acknowledges and agrees that the TEGA Data constitutes valuable and proprietary information of TEGA and all Intellectual Property Rights in the TEGA Data are the exclusive property of and will remain the exclusive property of TEGA.
10.2 TEGA will retain all Intellectual Property Rights in all aspects of the Services it provides to the Client under this Agreement. 
10.3 Client represents and warrants that:
(a) unless specified, the Client is the owner or licensee of all Intellectual Property Rights in the Client Data;
(b) if the parties agree that Client will provide the Client Data to TEGA, then:
(i)	Client is entitled to supply the Client Data to TEGA in accordance with the terms of this Agreement and any other terms agreed between the parties; and
(ii) 	the use of the Client Data by TEGA for the purpose of providing the Services will not infringe the Intellectual Property Rights of any person. 
10.4 [bookmark: _Ref6508592]TEGA represents and warrants that:
(a) unless specified, TEGA is the owner or licensee of all Intellectual Property Rights in the data which it provides to Client;
(b) it is entitled to supply data to the Client in accordance with the terms of this Agreement;  and
(c) the use of the data supplied by TEGA as contemplated by this Agreement will not infringe the Intellectual Property Rights of any person. 
11. Termination
11.1 A party commits an event of default if:
(a) it breaches a material obligation under this Agreement and fails to remedy that breach within 5 days of the other party giving it written notice of the breach; or
(b) an Insolvency Event occurs in relation to it.
11.2 If a party commits an event of default under clause 11.1, the other party may terminate this Agreement with immediate effect by providing written notice of that termination to the defaulting party.
11.3 Where TEGA terminates this Agreement in accordance with clause 11.2, all Fees payable under this Agreement will become immediately due and payable.  Where Client terminates this Agreement in accordance with clause 11.2, any Fees already paid for Services not yet received shall be reimbursed to the Client.
11.4 Termination of this Agreement is without prejudice to accrued rights and obligations of a party and any provisions which are intended by their nature to survive termination.
12. Limitation of liability 
12.1 [bookmark: _Ref6508399]Notwithstanding anything else in this Agreement, neither party will be liable to the other party for any indirect, special, economic or consequential loss including, without limitation, loss of data, loss of profits, business interruption or inaccuracy of data. 
12.2 [bookmark: _Ref6508412][bookmark: _Ref6508262]Unless expressly agreed to the contrary in writing, either party’s maximum liability to the other party whether for breach of this Agreement or in tort (including negligence) or for any common law, statutory or other cause of action arising in relation to this Agreement is limited to the total amount of the Fees paid under this Agreement. 
13. [bookmark: _Toc83536242][bookmark: _Ref110913550][bookmark: _Toc162228536][bookmark: _Toc162342775]Indemnity
13.1 Subject to clauses 12.1 and 12.2, each party (the first party) indemnifies the other party (the indemnified party) for all loss or damage that the indemnified party may sustain or incur as a result of any:
(a) breach by the first party of its obligations under this Agreement;
(b) breach by the first party of its obligations under the Privacy Laws; or
(c) act or omission by any of the first party’s officers, employees, agents or advisers which, if done or omitted to be done by the first party would be a breach of the first party’s obligations under this Agreement,
except to the extent of any negligence, wilful default, fraudulent acts or omission of the indemnified party. 
13.2 [bookmark: _Ref6508458]The indemnified party must take reasonable steps to mitigate any loss or damage it may sustain or incur as a result of the first party’s breach of this Agreement.
14. Dispute resolution
14.1 Other than circumstances where either party commits an event of default under clause 11.1, the procedure in this clause must be applied to any dispute that at any time arises in connection with the Agreement.  A party must continue to observe and perform its obligations under the Agreement despite the application or operation of this clause.  This clause does not prejudice the rights of a party: (a) to seek an injunction to prevent immediate and irreparable harm; or (b) to terminate the Agreement where the basis for doing so is not in dispute, or (c) to take any action of any kind where the other party fails to comply with clause 14.3.  Subject to the above, pending completion of the procedure in this clause a dispute must not be the subject of legal proceedings.
14.2 Step 1:  A party raising a dispute must promptly notify the other as to the nature of the dispute, giving reasonable details and what action (if any) the party giving notice considers will resolve the dispute.
14.3 Step 2: Upon or within 7 days after a notice as above, either party may notify the other requiring a meeting between the party representatives within 7 days after the giving of such notice of meeting.  In that case, each party must attend the meeting and make a good faith attempt to resolve the dispute.
15. [bookmark: _Toc162228540][bookmark: _Toc162342789][bookmark: _Toc83536262]Notices
15.1 Any notice or other communication given under this Agreement including, but not limited to, a request, demand, consent or approval, to or by a party to this Agreement must be in writing and directed to the relevant party’s address as specified in the Schedule.
16. Force majeure
16.1 Each party is excused from performing its obligations under this agreement to the extent that it is prevented, hindered or delayed in performing such obligations by reason of a Force Majeure Event which it cannot overcome by reasonable measures. As soon as practicable after a Force Majeure Event referred to in this clause occurs, the party affected must notify the other party of the nature and extent of the Force Majeure Event. The Client shall be liable for Fees due and payable up until the date of the Force Majeure Event. 
17. General
17.1 No party may assign, transfer or otherwise deal with this Agreement or any right or obligation under this Agreement without the prior written consent of the other party, which must not be unreasonably withheld.
17.2 This Agreement will be governed by and construed in accordance with the laws in force in the State of New South Wales and each party submits to the non-exclusive jurisdiction of the courts of that State.
17.3 This Agreement constitutes the entire agreement between the parties in relation to its subject matter.  All prior discussions, undertakings, agreements, representations, warranties and indemnities in relation to that subject matter are replaced by this Agreement and have no further effect.
17.4 Both parties agree to keep the existence of this Agreement and its contents confidential. 
18. Interpretation
18.1 In this Agreement, unless the context requires otherwise:
Agreement means this services agreement including the Schedule and Annexures.
Annexures means the annexures located at the end of the Agreement.
Client Data means any data provided by Client to TEGA including data, documents and background material reasonably necessary for TEGA to perform the Services in accordance with this Agreement. 
Client’s Representatives means the directors, executives, employees and contractors of the Client, the Client’s Related Bodies Corporate and any other person acting on behalf of the Client and any third party service provider who provides services to the Client or one of its Related Bodies Corporate in relation to any Permitted Purposes.
Common Customer means the same individual who is a recorded customer of both TEGA and the Client.
Fees means the fees payable by the Client as set out in the Schedule.
Force Majeure Event means any of the following causes provided that they are outside the reasonable control of the affected party and could not have been prevented or avoided by that party taking all reasonable steps:
a) act of God, earthquake, cyclone, fire, explosion, flood, landslide, lightning, storm, tempest, drought or meteor;
b) war (declared or undeclared), invasion, act of a foreign enemy, hostilities between nations, civil insurrection or militarily usurped power;
c) act of public enemy, sabotage, malicious damage, terrorism or civil unrest; or
d) confiscation, nationalisation, requisition, expropriation, prohibition, embargo, restraint or damage to property by or under the order of any government or government authority; or
e) industrial action not specific to the affected party.
Insolvency Event means in the case of a corporation any of the following:
(a) a liquidator or provisional liquidator is appointed;
(b) an administrator is appointed; 
(c) a receiver or receiver and manager is appointed to the corporation and/or any of its assets; or
(d)  anything analogous to or of a similar effect to anything described above under the law of any relevant jurisdiction occurs in respect of any person.
Intellectual Property Rights means all rights conferred by statute, common law or in equity and subsisting anywhere in the world in relation to:
a) registered and unregistered copyright;
b) registered and unregistered trademarks;
c) registered and unregistered designs;
d) rights in databases; 
e) patents; and
f) trade secrets, know-how and confidential information.
Permitted Purpose means the purpose for which the Client may access and utilise the TEGA Data as set out in the Schedule. 
Personal Information has the meaning given to it in the Privacy Act 1988 (Cth).
Privacy Laws means the Privacy Act 1988 (Cth), the Australian Privacy Principles, and the Spam Act 2003 (Cth) as amended from time to time, and any regulations or guidelines issued by any relevant body in Australia from time to time.
Related Body Corporate has the meaning given in section 50 of the Corporations Act 2001 (Cth).
Regulatory Action means an enquiry or investigation by the Office of the Australian Information Commissioner or the Australian Communications and Media Authority or a complaint or enquiry made by a customer of the Client in respect of the Services provided under this Agreement. 
Schedule means the schedule located at page one of this Agreement.
Services means the services provided under this Agreement as set out in the Schedule.
TEGA Data means a range of audience segments which consist of unique populations of cookie and device data that is accessed by the Licensee through a data management platform hosted by a third party provider. For the avoidance of doubt, TEGA Data does not include any Personal Information.
TEGA Representatives means executives, employees and/or contractors of TEGA.
Term means the term of the agreement as set out in the Schedule.
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